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PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR * 

Any attempt to discuss the international responsibility of the State 
for injuries sustained by private individuals in time of war immediately 
encounters the difficulty of establishing any definite rules in the practice 
of awarding indemnities or compensation for private losses arising out of 
war. Nevertheless, an examination of the subject in the light of prece- 
dent and principle may not be without some useful results. 

In a general way, this responsibility of the State may be measured by 
the State's obligation as a belligerent or a neutral to observe the rules of 
international law and of war. As it is obviously, however, beyond 
present possibilities to undertake a detailed review of these rules — 
which indeed have been ably treated in numerous works on the subject — 
the discussion here will be confined to the more important classes of 
cases in which pecuniary claims have been or are likely to be brought for 
injuries sustained by individuals or private property in time of war. 1 

At the outset it may be observed that in the progress of time private 
rights during war have gained greater and greater recognition, coincident 
with the narrowing of the sphere of belligerent rights, the imposition of 
more stringent rules for the conduct of war, and the enlargement (until 
very recently) of the rights of neutral commerce. It is in the matter of 
injuries sustained by private persons during war that Rousseau's some- 
what inexact doctrine that war is a relation of State to State and not of 
man to man has found perhaps its greatest field for application, for both 
in international and municipal law there has been a marked and growing 
tendency to relieve individuals and their property from the losses inci- 
dent to war and to cast the burden upon the State. While this modern 
principle of State indemnity is to a large extent a matter of municipal 

* This article constitutes in substance a chapter from the author's forthcoming 
book, The Diplomatic Protection of Citizens Abroad, to be published by the Banks Law 
Publishing Co., New York, with whose permission the article is printed, and by whom 
all rights are reserved. 

1 The awards of arbitral commissions and the practice of the United States have 
been used as principal sources. 
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law and national policy and equity only, international law has en- 
deavored in many directions to preserve the immunity of private rights 
from the destructive effects of war. Nevertheless, while the conduct of 
warfare has in increasing degree been brought within definite rules, 
private property rights in war necessarily can not be safeguarded so 
minutely or be affected with the fine distinctions incident to civil affairs. 
A margin of uncertainty is hardly separable from a sphere of rights in 
which so much depends on military necessity. 

THEORY OF COMPENSATION FOR WAR LOSSES 

Before discussing the particular phases of war claims, it seems desir- 
able to take up briefly the general question of compensation for individ- 
ual war losses. In former times, no rules existed for pecuniary indemnity 
to individuals for war damages. In the matter of the State's duty to in- 
demnify its own subjects, Vattel appears to have been the first to draw 
a distinction between the different kinds of war losses. He distinguished, 
first, those caused by the enemy, for which no indemnity was due; and, 
secondly, those caused by the State itself. The latter he sub-divided 
into two classes: first, losses caused by the voluntary and deliberate ac- 
tion of the army by way of precaution or strategy; and, secondly, in- 
evitable accidents of war caused either by stress of circumstances or 
without premeditation. For losses coming within the last subdivision, 
the State incurred no strict obligation, although, if its finances allowed, 
it was equitably proper to compensate individuals. For losses within 
the first subdivision, it was bound to give indemnities at the close of the 
war. 2 This distinction between acts done voluntarily in preparation for 
war, and injuries inevitable or inflicted only by imperious military ne- 
cessity has been followed by France and the French courts 3 from the 
period beginning with the French Revolution, and the principle of State 
indemnity has thus found its way into modern practice. Attention will 

2 Vattel, Chitty-Ingraham ed., sec. 232, p. 402; Bentwich, N., Private Property 
in War, London, 1907, 41-42; H. Rep. 386, 22nd Cong., 1st sess., pp. 9-10; Lawrence's 
Report on Claims against Governments, H. Rep. 134, 43rd Cong., 2nd sess., 126; 
Nys (1912 ed.), Ill, ch. XI, 450-462. 

8 Bremond in article " Actes de gouvernement," 5 Rev. Dr. Pub. (1896), 69, 227. 
As to Italian law to the same effect see H. Rep. 134, 43rd Cong., 2nd sess., 129, 135- 
191. 
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be called hereafter to a number of special occasions on which large 
voluntary indemnities have been granted by various States to inhabit- 
ants sustaining war losses. 

The matter of exacting pecuniary indemnity on behalf of injured 
private individuals from belligerent or neutral States violating the laws 
of war is of comparatively recent origin. The rule of indemnity was 
developed by international commissions and domestic boards as the 
only practical sanction for a violation of those private rights which in- 
ternational and municipal law have expressly sought to safeguard. At 
the Second Hague Conference, it was for the first time definitely pro- 
vided (Art. 3 of Convention IV) : first, that a belligerent in land warfare 
who violates the provisions of the Hague Regulations, shall, if the case 
demand, be liable to make compensation; and secondly, that he shall be 
responsible for all acts committed by persons forming part of his armed 
forces. 4 It is probable that the first rule extends to all violations of the 
laws of war besides those included in the Hague Regulations. Whether 
the second rule will serve hereafter to make the State liable for the wan- 
ton or unauthorized acts of unofficered soldiers, for which, under an al- 
most uniform practice, the State has heretofore been held not to be re- 
sponsible, is a grave question. 

A STATE OF WAR 

The measure of private rights in war and the extent to which they are 
subject to belligerent rights depends on the existence of a state of war, 
and not on a declaration of war or a recognition of belligerency. The 
indicia of a state of war may be said to be an armed contest between two 
States or parts of the same State conducted by regularly organized 
military bodies and having an avowed political object in view. War may 
exist where no battle has been or is being fought, 5 as well as when war 

1 Oppenheim, 2nd ed., II, 319-321, 300. One of the best discussions of Art. 3 of 
Convention IV is to be found in a small work by Cuno Hofer, Der Schadenersatz im 
Landkriegsrecht, Tubingen, 1913. 91 p. 

The Institute of International Law at its Oxford meeting of 1913, proposed to 
extend the principle of indemnity to naval warfare. Additional Article to Rules 
adopted, 15 Rev. Dr. Int. (1913), 677. 

6 Ex parte Milligan, 4 Wall. 127, 140. Upon the question whether war exists, the 
courts must follow the political departments of the Government. Gray v. U. S., 21 
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has not been declared nor belligerency recognized. 6 War, then, is a fact, 
and the rights and duties of individuals, as well as the exercise of bel- 
ligerent rights by enemy governments or by parties to a civil war result 
from the fact of belligerency alone. 7 Thus, while the Cuban insurgents 
were never granted belligerent rights, the Spanish Treaty Claims Com- 
mission nevertheless held that war existed in a material, if not in an in- 
ternational, sense, thereby granting to Spain and to the insurgents the 
right to exercise belligerent rights and immunity for such injuries to 
private persons and property as the laws of war permit. 8 The determina- 
tion that no legal state of war existed between the United States and 
France between 1798 and 1800 was vital to the decision of the Court of 
Claims in the French Spoliation claims. 9 

It is equally necessary to determine when belligerent rights end. This 
is usually, though not always, fixed at the date of a treaty of peace, but 
in fact a treaty is not in effect until ratified and proclaimed, and bel- 
ligerent rights have often been exercised (1) between the date of signing 
and ratification, and (2) in the case of military forces in distant colonies, 
after the date of ratification. If the armistice which is usually provided 
for in the first case is broken, or if in the second case belligerent rights 
are exercised after knowledge of the cessation of the war by the military 
commanders, liability would seem to attach to the offending govern- 
ment. 10 

Ct. CI. 340; Cushing v. U. S., 22 Ct. CI. 1. See also G. G. Phillimore in V. 4 U. S. 
Journ. of the Soc. of Comp. Leg. (1902), 128-134. 

6 The Prize Cases, 2 Black, 636, 670; Teresa Jeorg v. U. S., Spanish Treaty CI. 
Com., Briefs, V. 2, pp. 80, 81. 

7 Hall, 31 and note. Prats (Mexico) v. U. S., July 4, 1868, Moore's Arb. 2886, 2888. 

8 Span. Treaty CI. Com. Special Rep. of W. E. Fuller, 1907, 22. Sen. Doc. 308, 
59th Cong., 1st sess. 26. 

9 Gray v. U. S., 21 Ct. CI. 340; Cushing v. U. S., 22 Ct. CI. 1. The French Spoliation 
Claims, by Geo. A. King, Sen. Doc, 964, 62nd Cong., 3rd sess., 9. 

10 Oppenheim, 329. Hall, 6th ed., 555. The decisions of arbitral and other courts, 
however, leave this question in much uncertainty. John (U. S.) v. Gt. Brit., 
Feb. 8, 1853, Moore's Arb. 3793 (Government held liable for capture made after sign- 
ing of treaty of peace, on ground of failure to notify the cessation of hostilities 
promptly). See also the John, 2 Dodson, 336 and the Mentor, 1 Rob. 183. The 
Japanese Government ordered the release of "all ships and their cargoes captured 
after Sept. 5, 1905" (the date of the treaty of peace with Russia). Imperial Ordi- 
nance No. 228, November, 1905. But see case of the SiDineherd, captured by a French 
privateer after knowledge (though not official notification) of cessation of war. She 



PBIVATE PECUNIARY CLAIMS ARISING OUT OF WAR 117 

It is often important to determine* on the military occupation of a 
town or larger area, when belligerent rights merge into the more limited 
rights of a military occupant. 11 

In the case of maritime capture the question has occasionally been 
raised whether neutral vessels captured before the treaty of peace, can 
be tried or condemned in a prize court after the conclusion of peace. 
Inasmuch as title in the captured vessel or cargo does not pass until ac- 
tual condemnation, there is some ground for the view that a prize, cap- 
tured but not yet condemned when peace is concluded, must be released. 
While the matter must still be regarded as a moot question, the weight of 
authority, supported by the celebrated Doelwyk decision of the Italian 
Prize Commission, 12 favors the view that the neutral prize may be tried 
after peace is concluded. 13 Whether the prize may be condemned and 
confiscated is more doubtful. While some eminent authorities maintain 
that condemnation after peace is lawful, inasmuch as it is a punishment 
for an unlawful act committed before the peace, 14 the Italian court in 
the Doelwyk case decreed the restoration of the vessel on the ground that 
condemnation and confiscation after peace is unlawful. 

POSITION OF ALIENS IN HOSTILE TERRITORY 

Without entering into a discussion of the general position of aliens in 
time of war, it is necessary to examine the principal burdens which in- 
dividuals in hostile territory must bear. A long course of practice and 
The Hague Regulations have given some authority to certain rules for 
the treatment of alien enemies in the country of the territorial sovereign. 
But even a departure from these rules, which has occurred in several 

was condemned by a French prize court. Hall, 556 criticizes the decision. See also 
Phillimore III, sec. 521. See also cases of Torres (Mexico) v. U. S., July 4, 1868, 
Moore's Arb. 3798; Ayama, ibid. 3804; Serrano, ibid. 3805 (where a claim was al- 
lowed) ; and Revilla, ibid. 3805. 

11 Meng (France) v. U. S., Jan. 15, 1880, Moore's Arb. 3689. Gumbes v. An award 
of the commissioners for liquidating the claims of British subjects on France (1834), 
2 Knapp P. C. Rep. 369. 

12 Martens, Becueil, 2nd series, V. 28, 66-90. 

13 Oppenheim, II, sec. 436. 

14 Ibid.; Liszt, 5th ed., 374; Gareis, 2nd ed., 258; Brusa in 4 R. G. D. I. P. (1897), 
157-175, criticizing the Doelwyk decision; decision of Japanese Prize Court in Antiope 
case, MS. Dept. of State. 
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instances during the present European War, can hardly give rise to in- 
dividual pecuniary claims in law. The alien enemy's individual griev- 
ances are settled by the treaty of peace, and if his country should happen 
to lose in the war, he is without redress. If his country should be the 
conqueror, indemnities may be demanded from the defeated nation, 
but his pecuniary remedy then depends on the bounty of his own state. 
In either case, he apparently has no legally protected rights, so that as 
between nations and alien enemies, the rules of war have only a moral 
and not a legal sanction. If the transgressor of the rules should be 
victor in the conflict, no legal means exists for compelling him to accord 
redress to injured alien enemies. While he may be held more account- 
able to neutral aliens, either as victor or vanquished, for certain trans- 
gressions of the rules of war, there are many respects in which neutral 
aliens domiciled in enemy territory share the burdens of war equally 
with alien enemies. 

Neutral aliens domiciled in an enemy state, with their property there 
situated, are exposed to the consequences of actual belligerent opera- 
tions to the same extent as subjects of the enemy. 15 This rule applies 
not only to aliens who permanently reside in a country, but to those 
who come with knowledge of the existence of the war, and particularly 
to those who came before the war and continued to reside for a period 
longer than necessary for convenient departure. Both with respect to 
his property and his capacity to sue such an alien is deemed an enemy. 16 
Foreign offices and municipal and international courts have frequently 
laid down the rule that neutral property permanently situated in enemy 
territory, or property of neutrals who voluntarily enter or continue to 
reside in belligerent territory assumes the risks of injury incident to war. 17 

16 Hall, 740; Bentwich, 29. The rule that war makes subjects of one belligerent the 
enemies of the government and subjects of the other is admitted. It applies equally 
to civil and international war. See also U. S. v. Cooke (The Venice), 2 Wall. 258, 274; 
Mrs. Alexander's Cotton, 2 Wall. 419; Jecker v. Montgomery, 18 How. 110; White v. 
Burnley, 20 How. 235, 249. 

16 Whiting's War" Powers under the Constitution, 43rd ed., Boston, 1871, p. 341. 
Society v. Wheeler, 2 Gallison, 105. The rule that aliens entering or continuing 
to reside in enemy territory may be treated as enemies is found in Grotius, III, 4, 
sees. 6, 7. 

17 Palmerston's opinion in Greytown, Copenhagen and Uleaborg bombardments. 
Hansard's Debates, 3rd series, V. 146, pp. 37, 49; Granville to Lord Lyons, Jan. 11, 
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In strict law, even the property of loyal citizens situated in enemy ter- 
ritory is subject to the casualties of war as enemy property. 18 The 
particular liabilities to which such property is thus ordinarily exposed 
will be examined presently. It is here merely to be noted that on land, 
the fate of property located in belligerent territory depends not on the 
nationality or loyalty of the owner, but on the location of the property. 19 
The only important qualification of this rule relates to neutral property 
temporarily in the belligerent country. If this is used or destroyed for 
recognized belligerent reasons, the owner is entitled to compensation, 
which is not the case with property permanently so situated. The right to 
use such neutral property, subject to payment of compensation, is known 
as the right of angary quite analogous to the right of eminent domain. 20 

1871 and Granville to Sackville West, March 1, 1871, Hale's Rep., Appendix, For. 
Rel. 1873, V. 3, 368-370, 65 St. Pap. 458. 

Mr. Cass, Sec'y of State, to Mr. Burns, April 26, 1858, Moore's Dig. VI, 885; 
Mr. Seward to Mr. Wydenbruck, Nov. 16, 1885, ibid. 885; Mr. Fish, Sec'y of State, 
to Mr. Washburn, April 28, 1871, For. Rel. 1871, 335; Mr. Fish to Mr. Thornton, 
May 16, 1873, Moore's Dig. VI, 890; Mr. Fish to Mr. Gibson, Dec. 30, 1875, ibid. 
891; Mr. Bayard to Mr. O'Connor, Oct. 29, 1885, ibid. 891; Whiting's War Powers, 
352; 12 Op. Atty. Gen. 21; 22 Op. Atty. Gen. 315. See also Wharton's Dig. Ill, 
sees. 352, 353. 

GaUego, Mesa, et al. v. TJ. S., 43 Ct. CI. 444; Herrera v. TJ. S., 222 U. S. 558. 

Cooke (U. S.) v. Mexico, Act of March 3, 1849, Moore's Arb. 2659, 2661; Hag- 
gerty, ibid. 2665; Thompson, ibid. 2669; Castel (U. S.) v. Venezuela, Dec. 5, 1885, ibid. 
3710; Foster (U. S.) v. Mexico, July 4, 1868, ibid. 3349; Costa (U. S.) v. Mexico, 
ibid. 3724; Brook (Gt. Brit.) v. TJ. S., May 8, 1871, ibid. 3738. (Rule admitted, but 
award here made for property taken for military use, because loyal citizens had been 
granted compensation in similar cases. 16 Stat. L. 524.) Same rule in Henderson 
(Gt. Brit.) v. TJ. S., ibid. 3727, Frazer dissenting in both cases, Hale's Rep. 43, 44; 
Laurent (Gt. Brit.) v. TJ. S.,Feb. 8, 1853, ibid. 2671; Uhde, ibid., 2691; Bacigalupi 
(TJ. S.) v. Chile, May 24, 1897, Report, 1901, p. 151; Volkmar (TJ. S.) v. Venezuela, 
Feb. 17, 1903, Ralston, 258, 259; Upton (TJ. S.) v. Venezuela, Feb. 17, 1903, Ralston, 
72; Orr and Laubenheimer (TJ. S.) v. Nicaragua, For. Rel. 1900, 826; Tongue (Gt. 
Brit.) v. TJ. S., May 8, 1871, Moore's Arb. 3675. 

18 Jaragua Iron Co. v. TJ. S., 212 U. S. 297, 306; Page v. TJ. S., 11 Wall. 268; Prize 
Cases, 2 Black, 635; The William Bagaley, 5 Wall. 377; Green v. TJ. S., 10 Ct. CI. 
466; Gooch v. U. S., 15 Ct. CI. 281; Brandon v. TJ. S., 46 Ct. CI. 559. 

19 11 Op. Atty. Gen. 405; 12 ibid. 486, 488; Lawrence's Wheaton, 565. In practice 
indemnities are often paid for such loyal citizen's property as may have been used or 
destroyed by the citizen's own State. See Southern Claims Commission, Act of 
March 3, 1871, 16 Stat. L. 524. 

2" Hall, 741; Bentwich, 27; Oppenheim, sees. 364-367. 
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ENEMY CHARACTER 

The belligerents are entitled to exercise certain measures against enemy- 
persons and property from which neutrals are free; but while the rule 
as to private property on land is comparatively simple, its location con- 
stituting the test of enemy character, private property at sea is tested 
by other criteria to determine whether or not it is vested with enemy 
character. According to the Continental practice, 21 nationality is 
the test of enemy character, so that the subjects of the belligerents 
and their property bear enemy character, whereas the subjects of neu- 
trals and their property do not. But under the Anglo-American rule, 
in which domicil is the test, regardless of nationality, as well as under 
prescribed exceptional circumstances, subjects of the enemy state do 
not necessarily bear enemy character, whereas neutrals may by their 
domicil or their acts be properly considered as enemies. Neither the 
Second Hague Conference nor the London Naval Conference of 1908 
was able to reconcile these conflicting views concerning nationality or 
domicil as the controlling factors in determining the neutral or enemy 
character of individuals and their goods. 210 

Under the Anglo-American rule, the political character of private 
property at sea depends on the commercial domicil of its owner. 22 This 
differs from civil domicil, inasmuch as it does not require long-continued 
residence with an intention not to return, but only such a residence for 
the purposes of trading as makes a person's trade or business " contribute 
to or form part of the resources of such country, and renders it therefore 
reasonable that his hostile, friendly or neutral character should be de- 
termined by reference to the character of such country." 23 Such com- 
mercial domicil may differ from the actual civil domicil of the owner. 
For example, in Anglo-American law, his house of trade (commercial 

21 Fiore, III, sec. 1432 et seq.; Calvo, IV, sec. 1932 et seq.; Bonfils, sec. 1343 et seq. 

21a The recent British Aliens Restriction (Consolidation) Order, 1914, § 31, and 
Trading with the Enemy Proclamation, No. 2, clauses 3 and 6 modify the general rules 
as to enemy character. See Schuster, E. J. Effect of War * * * on commercial 
transactions. 2nd ed. London, 1914, p. 3 et seq. 

"Bentwich, 142; Westlake, II, 140; Oppenheim, II, sees. 88, 90; Laurent (Gt. 
Brit.) v. U. S., Feb. 8, 1853, Moore's Arb. 2671; The Pizarro, 2 Wheaton, 246. Japan 
appears to have adhered to the principle of domicil in these matters. 

23 Dicey, Conflict of Laws, 737. 
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domicil) may be in neutral territory and the property at sea emanating 
from that house of trade escape belligerent capture, notwithstanding his 
civil domicil in enemy territory. 24 The obverse rule has equal force. So 
an owner may have several houses of trade, some in neutral, some in 
enemy territory, according to which his property may be judged. The 
rule as to commercial domicil is applied even to friendly subjects. It 
may be added that all goods on enemy vessels are presumed to be enemy 
goods unless the contrary is proved. 

The enemy character of a ship is determined by its flag, regardless of 
the nationality or domicil of the owner, provided she is sailing under it 
legitimately according to the municipal law of the State of the flag. 25 
However, a vessel under a neutral flag may acquire enemy character or 
at least forfeit its neutral protection by taking part in the hostilities, by 
rendering unneutral service, by carrying contraband in excess of the 
permitted proportions, by the use of fraudulent means to evade just 
capture, by breaking or attempting to break a lawfully established 
blockade, or by forcibly resisting visit and search. 26 Individuals may 
also lose their neutral character by rendering unneutral service to either 
belligerent. 27 The questions involved in the transfer of enemy vessels 
and goods to a neutral flag in contemplation of or during war have found 
a generally accepted solution in the rules formulated by the London 
Naval Conference of 1908. 2S But the fact that a neutral individual 

24 Attention may be called to the peculiar rule of American prize law, according 
to which a partner's residence in the enemy's country will condemn his share in a 
house of trade established in neutral territory. The Antonia Johanna, 1 Wheat. 159. 

25 Oppenheim, II, sec. 89; Westlake, II, 147. A reservation might, however, be 
made to the effect that the municipal law conferring the right to fly the national flag 
must not conflict with the rules of international law as to transfer of flag in time of 
war. 

26 Westlake, II, 153; Oppenheim, II, sec. 89, sec. 406. 

27 See Art. 17 of Convention V of the Second Hague Conference, and Oppenheim, 
II, sec. 88. The Industrie (German) and The Quang-nam, condemned by Japanese 
prize courts in Eusso-Japanese war. Takahashi, S., International Law applied to 
the Russo-Japanese War, New York, 1908, pp. 732-738. 

28 Articles 55, 56 and 60 of the Declaration of London; Oppenheim, II, sees. 91, 92. 
The former conflicting rules are discussed by Westlake, II, 148 et seq. See the Sophia 
Rickmers, 61 St. Pap. 1091. For the opinion of the State Department rendered dur- 
ing the present European War concerning the transfer of merchant ships during war, 
see Sen. Doc. 563, 63rd Cong., 2nd sess. 
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furnishes supplies or makes loans to either belligerent from neutral terri- 
tory does not affect his neutral character. 29 

WAR ON LAND 

The effects of war upon private property on land may now be consid- 
ered. It has already been observed that neutral and enemy property in 
hostile territory are in general subject to the same treatment. Where 
such property is seized or destroyed for strategic reasons directly in- 
cident to belligerent action, the private owners need not be compensated 
for their losses. 30 This rule is based on military necessity, and the diffi- 
culty of its application, as will be seen presently, arises in determining 
whether a particular seizure or destruction was prompted by imperious 
military necessity or constituted a deliberate appropriation of private 
property for public use, although perhaps indirectly connected with 
belligerent purposes. It has been noted that under certain circumstances 
neutral property merely temporarily in hostile territory, such as ships, 
may only be seized on payment of compensation, under the belligerent 
right of angary. 31 

Injuries sustained by private property as a direct result of belligerent 
acts — battle, siege, bombardment — or incidental thereto are not the 
subject of indemnification. The conduct of the belligerent, however, 
must conform to the laws of war, both in justification and execution. 
Private losses thus sustained in war are considered as due to necessity 
and force majeure. Vattel first stated what has since been accepted as 
the correct grounds for the non-liability of the State for these war 
losses — "the public finances would soon be exhausted" and "these in- 
demnifications would be liable to a thousand abuses." 32 Yet as an act 
of grace, as has been remarked, a State may, after peace, consent to com- 
pensate its subjects and even domiciled aliens for their losses, thus dis- 
tributing the individual loss equitably over the whole nation. As be- 

29 Art. 18 (a) of Convention V. See Dept. of State circular Aug. 15, 1914, "Neu- 
trality — contraband — seizure of ships and cargo." 

30 Bentwich, 27. 

81 Westlake, II, 119; Oppenheim, II, sees. 364, 365. Neutral cargo, even conditional 
contraband, not destined to enemy forces, has at times been requisitioned under pay- 
ment of compensation. 

32 Vattel, Bk. Ill, ch. XV, sec. 232, p. 402. 
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tween the belligerents and enemy subjects, the treaty of peace usually 
constitutes a final settlement of grievances, even of those arising out of 
a violation of the laws of war to the injury of enemy persons and prop- 
erty. Neutrals, however, even with respect to property in hostile terri- 
tory, retain the right to make diplomatic claims against the offending 
belligerent for violations of the laws of war. 

While the general rule as to war claims is that no compensation is due 
to private individuals, on account of injuries to their persons or property, 
resulting from legitimate acts of war, it is not always easy to determine 
what is a legitimate act of war. The Hague Regulations, and instructions 
issued by nations to their own armies, have established a set or code of 
rules according to which warfare shall be conducted. An examination 
of numerous claims brought before municipal and international courts, 
will, in connection with the Hague Regulations, furnish an approximate 
guide to the general rules governing compensation for injuries sustained 
in war. 

Compensation is not due for damages sustained during actual military 
operations, whether caused by one belligerent or the other. Thus in- 
juries sustained during hostilities — in battle or siege, 33 in the track of 
war, 34 during bombardment, 35 or attacks on towns, 36 and in similar cir- 

33 Wilson (U. S.) v. Spain, Feb. 12, 1871, Moore's Arb. 3674; Blumenkron (U. S.) 
v. Mexico, July 4, 1868, ibid. 3669; Riggs (U. S.) v. Mexico, ibid. 3668; Castel (U. S.) 
v. Venezuela, Dec. 5, 1885, ibid. 3710; Padron (Spain) v. Venezuela, Feb. 13, 1903, 
Ralston, 923; Petrocelli (Italy) v. Venezuela, Feb. 13, 1903, ibid. 762; Bembelista 
(Netherlands) v. Venezuela, Feb. 28, 1903, ibid. 900; Rule 1 of the Mixed Claims 
Commission of Nicaragua, 1911, Managua, 1912. See also Amer. St. Pap. Claims, 
199, Feb. 15, 1797. 

34 Vattel, Bk. Ill, ch. 15, sec. 232; Oppenheim, II, sec. 151; U. S. v. Pacific R. R., 
120 U. S. 233; Puerto Cabello Ry. (Gt. Brit.) v. Venezuela, Feb. 13, 1903, Ralston, 
458; Bembelista (Neth.) v. Venezuela, ibid. 900; Rule 8 of Spanish Treaty Claims 
Commission, Final Report, May 2, 1910, pp. 4-5. 

36 Dutch bombardment of Antwerp 1830, 30 St. Pap. 212 et seq. Numerous cases 
of bombardment, in which compensation by the bombarding belligerent was uni- 
formly denied, are set out in Moore's Dig. VI, sees. 1168-1170. See also Dutrieux 
(France) v. U. S., Jan. 15, 1880, Moore's Arb. 3702; Cleworth (Gt. Brit.) v. U. S., 
May 8, 1871, ibid. 3675; Tongue, ibid. 3675; Meng (France) v. U. S., Jan. 15, 1880, 

36 Schultz (Mex.) v. U. S., July 4, 1868, Moore's Arb. 2973; Wyman (U. S.) v. 
Mexico, ibid. 2978; Cleworth (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3675; Volkmar 
(U. S.) ». Venezuela, Feb. 17, 1903, Ralston, 258. 
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cumstances connected with the immediate necessities of armed conflict 
and subserving some proper military end 37 are not subject to indemnity, 

ibid. 3689, 3697; Perkins (Gt. Brit.) v. Chile, Trib. Anglo-Chileno, 1891, I, 34; 
Strobel's report, Moore's Arb. 4930-36, parag. 1 and 18, For. Rel. 1896, 35; Amer. 
Elec. L. and P. Co. (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 36; Bembelista 
(Neth.) v. Venezuela, Feb. 28, 1903, ibid. 901; Guerrieri (Italy) v. Venezuela, ibid. 
753. See, however, the Colin case, Germany v. France, 1888, 15 Clunet, 241. For 
limitations of the rule, see notes 38 and 39, infra. 

37 All destruction and damage to enemy property for purpose of offense and defense 
is considered necessary and hence lawful. Oppenheim, II, sec. 150. 

Soldiers passing over land in belligerent area and injuring crops. Shattuck (U. S.) 
v. Mexico, July 4, 1868, Moore's Arb. 3668; Cole (U. S.) v. Mexico, ibid. 3670; 
Sterling (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3686. 

Cutting of timber to clear away obstructions, erection of fortifications, etc., in the 
enemy's country. Barclay and other cases (Gt. Brit.) v. U. S., May 8, 1871, Hale's 
Rep. 50, Moore's Arb. 3678. 

Seizure or destruction of property for the public welfare. Heflebower v. U. S., 21 
Ct. CI. 229, 237. See also Sen. Doc. 318, 57th Cong., 1st sess., pp. 19, 36, 37; e. g., 
destruction of buildings as sanitary measure, Jaragua Iron Co. v. U. S., 212 U. S. 
297, 306, and Hardman (Gt. Brit.) v. U. S., Aug. 18, 1910, 7 A. J. I. L. 879. (The 
arbitral court suggested that voluntary payment might be made by U. S.) 

Seizure and detention of private enemy vessel after occupation of enemy port, for 
use of army — the doctrine of immunity of private property not followed. Herrera v. 
U. S., 222 U. S. 558, 572; Diaz v. U. S., 222 U. S. 574; Costa (U. S.) v. Mexico, July 4, 
1868, Moore's Arb. 3724. 

Destruction of property useful to the enemy for military purposes. Cox (Gt. 
Brit.) and Smythe (Gt. Brit.) v. U. S., May 8, 1871, Moore's Arb. 3678. See also 
Oppenheim, II, sec. 152; 11 Op. Atty. Gen. 378; U. S. v. Pacific R. R., 120 U. S. 227; 
Magoon's Rep. 345 and 615; Cotton Claims (Gt. Brit.) v. U. S., Moore's Arb. 3679- 
82. See also Sen. Doc. 2, 42nd Cong., spec, sess.; Giles (U. S.) v. France, Jan. 15, 
1880, Moore's Arb. 3703 (dictum). 

The owner of property seized and destroyed to prevent its falling into the hands of 
the enemy is not entitled to compensation if the danger was immediate and impend- 
ing, and its capture by the enemy be reasonably certain. Sparhawk v. Respublica, 
1 Dallas, 362; 1 Op. Atty. Gen. 255; Final Report of Spanish Treaty CI. Com. May 2, 
1910, p. 12; Cotton Claims (Gt. Brit.) v. U. S„ Moore's Arb. 3679. See H. Rep. 262, 
43rd Cong., 1st sess., pp. 44 el seq. Cotton was seized in the Southern states during 
the Civil War by the Union troops, as constituting resources of the enemy, and lia- 
bility denied. Moore's Dig., VI, 895 and cases cited at p. 901. But where the dan- 
ger does not appear immediate, the destruction is regarded merely as the appropria- 
tion of private property for public use for which an indemnity is due. Infra, note 50. 
The State may and often does waive its exemption from liability. 

Seizure of money belonging to enemies on deposit in occupied territory in 1863 
(probably unlawful to-day, except as legal contributions). New Orleans v. S. S. Co., 
20 Wall. 394. 

Other acts of military necessity. Killing of animals, opinion of Dec. 22, 1905 of 
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the necessary condition being that such act shall have been in accordance 
with the rules of war. 

For example, in the matter of bombardment, definite regulations have 
been established which limit the principle of non-liability. If the bom- 
bardment is directed against an unfortified and undefended part of the 
town, or if it may be regarded as a wanton or unnecessary act liability is 
incurred. 38 The legal presumption, however, is in favor of the regularity 
and necessity of governmental acts. The Hague Regulations and Con- 
vention IV of the Second Hague Conference have established important 
limitations on the justification, legitimacy, and conduct of bombard- 
ment. 39 Among other limitations, the bombardment of undefended 
towns is prohibited; the commander must endeavor to notify his inten- 
tion to bombard; hospitals, churches, schools, etc., must so far as possible 
be spared; and bombardment for non-payment of contributions by coast 
towns is prohibited. In like manner, submarine mines should be laid 
according to certain rules. 40 

Judge Advocate Gen. of the Army. Howland's Digest, 250. See also ibid. 251, 253, 
254 and paragraph 15, Gen. Orders 100. Burning of cane by Spanish forces in Cuba, 
Casanova (No. 33), Spanish Tr. CI. Com. Ibid., burning of buildings when a legiti- 
mate war measure, Sen. Ex. Doc. 85, 42nd Cong., 2nd sess.; Bacigalupi (U. S.) v. 
Chile, No. 42, May 24, 1897, Rep. of Commission, 1901, 151. 

Property destroyed in preparation for attack or defense. Jardel (France) v. U. S., 
Jan. 15, 1880, Moore's Arb. 3199; opinion of Judge Adv. Gen. May 1, 1906, Howland, 
252; Parham v. Justices, 9 Georgia, 341. 

^Barletta (Italy) v. Venezuela, Feb. 13, 1903, Ralston, 754; Cuneo (Italy) v. 
Chile, Jan. 4, 1883, Moore's Arb. 4929. See also obiter remarks in De Lemos (Gt. 
Brit.) v. Venezuela, Ralston, 304, 314 (counsel), 319, and in Guerrieri, ibid. 753 and 
Bembelista, ibid. 901; Perrin v. U. S., 12 Wall. 315, 4 Ct. CI. 543; Hall, 532; Samoan 
claims arising out of unlawful bombardment of Apia by Great Britain and United 
States, H. Doc. 1257, 62nd Cong., 3rd sess. 

39 These rules are set out in Oppenheim, II, sees. 158, 212, 213. See also Rules of 
the Institute of International Law, adopted at Oxford, 1913, Arts. 25 and 27, 15 
R. D. I. n. s. (1913), 677. 

40 Failure of Turkey properly to notify neutral shipping of the laying of certain 
contact mines in the harbor of Smyrna is the principal ground of claim in the case of 
the Nevada (U.S.) and Senegal (France) v. Turkey. Most of the Powers have not 
yet agreed upon rules for the laying of submarine mines. It is reported that Austria 
has consented to compensate certain Italian subjects whose vessels were blown up 
recently by floating mines in the Adriatic. Neutral vessels injured by floating mines 
probably have just claims against powers which may be proved to have sowed mines 
in the open sea. 
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The same principle which exempts the State from liability for injuries 
to private property caused by military necessity, extends to the in- 
cidental and consequential results of a state of war. Thus, interference 
with business, prohibitions of trade between enemy subjects and the 
limitations upon the trade of neutrals with belligerents in the matter of 
contraband, etc., the accidental destruction of innocent property by 
misdirected shots, arrests and detentions on suspicion, and similar in- 
juries incidental to a state of war must be borne by the individuals sus- 
taining the loss without a right to compensation. 41 

41 On war claims arising out of direct and indirect injuries to private property, see 
Lawrence's Report on War Claims, etc., H. Rep. 262, 43rd Cong., 1st sess., and 
Feraud-Giraud, Becours a raison des dommages causis par la guerre, Paris, 1881, 85 p. 
Reprinted from La France Judiciaire, Pamphlets, Dept. of State, V. I; Rule 2 of 
Nicaraguan Mixed Claims Commission, 1911, MS. Dept. of State. Thus the following 
claims were disallowed as being accidents due to a state of war: burning of buildings 
as a ruse to deceive the enemy (Opin. of Judge Adv.-Gen., H. Rep. 262, supra, p. 57); 
private liens destroyed by capture of public movables Barrett (Gt. Brit.) v. U. S., 
May 8, 1871, Howard's Rep. 60, Moore's Arb. 2900; firing guns across private land 
(Peabody v. U. S., 43 Ct. CI. 5); accidental destruction of innocent property involved 
in the destruction of public stores and works of the enemy. Various claims (Gt. Brit.) 
v. U. S., May 8, 1871, Moore's Arb. 3677; claims before Anglo-Chilean Tribunal, 1893, 
Duncan, Reel. pres. al. Trib. Anglo-Chileno I, 536; Httbner, ibid. Ill, 20; Club 
Inglfis, ibid. Ill, 47; Dawson, ibid. Ill, 55; Cesarino (Italy) v. Venezuela, Feb. 13, 
1903, Ralston, 770. 

Arrests and detentions on suspicion. Hannum (U. S.) v. Mexico, July 4, 1868, 
Moore's Arb. 3243; Cramer (U. S.) v. Mexico, ibid. 3250; Forwood (Gt. Brit.) v. 
U. S., May 8, 1871, Hale's Rep. 84; Gatter (U. S.) v. Mexico, Moore's Arb. 3267; 
Jarman et al. (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3308. Thus a state may tem- 
porarily restrain the departure of merchant vessels, to insure the secrecy of naval 
operations. But see Bailey (The Labuan), Gt. Brit. v. U. S., May 8, 1871, Hale's 
Rep. 171, Moore's Arb. 3791. Where the military detention is unnecessarily long or 
harsh, awards have been made. Berron (U. S.) v. Mexico, July 4, 1868, Moore's 
Arb. 3960; Story (U. S.) v. Spain, Feb. 12, 1871, ibid. 3269; Bigland (Gt. Brit.) v. 
U. S., May 8, 1871, Hale's Rep. 161. 

Interference with business gives no right to compensation. Grant (Gt. Brit.) v. 
U. S., May 8, 1871, Hale's Rep. 162; Kerford and Jenkins (Gt. Brit.) v. U. S., Feb. 8, 
1853, Moore's Arb. 3788; Money (Gt. Brit.) v. U. S., May 8, 1871, Hale's Rep. 168; 
Heny (U. S.) v. Venezuela, Feb. 17, 1903, Ralston 14, 25; Dix (U. S.) v. Venezuela, 
ibid. 7; Genovese (U. S.) v. Venezuela, ibid. 174; Martini (Italy) v. Venezuela, Feb. 13, 
1903, ibid. 819. Workmen of claimants compelled to serve in national guard. Siempre 
Viva (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3784; Cole (U. S.) v. Mexico, ibid. 
3785, and similar awards there cited. Government may order suspension of traffic 
on railroad in war area. Great Venezuelan R. R. (Germany) v. Venezuela, Feb. 13, 
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Unauthorized pillage by uncontrollable soldiery has been almost uni- 
formly considered to be a hazard of war and to relieve the government 
from liability. 42 A similar principle governs the wanton destruction of 
private property by unofncered soldiers. 43 The claimant has the burden 
of proving that the injury was committed by authority of commanding 
officers. 44 

Pillage is now formally prohibited by Article 47 of the Hague Regula- 
tions, 45 and under a broad interpretation of Article 3 of Convention IV 
of the Second Hague Conference, it is not improbable that pillage by 
unofncered soldiers of a regular army may be held to cast responsibility 
upon the State. Even property of enemies found on the battlefield may 
no longer be indiscriminately confiscated as booty. 46 Only military 
papers, arms, horses, carts, etc., may be appropriated as booty, although 
experience has shown that it is difficult to hold soldiers in check and carry 
out this regulation to the letter. 

While the belligerent necessity for a particular destruction of private 
property is usually within the discretion of the commanding officer, 
international commissions may pass upon the legitimacy of war measures 
in a given case. 47 Thus awards have been made on numerous occasions 
for wanton and manifestly unnecessary acts of destruction and pillage 
by the military forces of the government. 48 The destruction of private 

1903, Ralston, 640. And prohibit traffic of certain residents with towns in insurrec- 
tion. Longstroth (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3784. 

42 Antrey (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3672; Dresch (U. S.) v. Mex- 
ico, ibid. 3669; Weil, ibid. 3671; Schlinger, ibid. 3671; Buentello (Mexico) v. U. S., 
ibid. 3670; Cole (U. S.) v. Mexico, ibid. 3670; Claims of Great Britain v. Chile, Sept. 26, 
1893, La Fontaine, 455. Sen. Rep. 544, 55th Cong., 2nd sess. 6. 

43 Rule 3 of Nicaraguan Mixed Claims Com. 1911; Barclay (Gt. Brit.) v. IT. S., 
May 8, 1871, Moore's Arb. 3678; burning of Columbia (Gt. Brit.) v. U. S., ibid. 3675. 

44 Weil (U. S.) v. Mexico, Moore's Arb. 3671; Michel, ibid. 3670. 

45 Oppenheim, II, sec. 143, sec. 213. See also Art. 7 of Convention IX of Second 
Hague Conference. 

46 See Art. 14 of Hague Regulations and Oppenheim, II, sec. 181. 

47 Rule 6 of Spanish Treaty Claims Commission. In Rules 7 and 8 the Commission 
prescribed definite limitations to concentration and devastation as legitimate war 
measures. Final Rep., p. 4. Award of the Commission in Tuinicu v. U. S., No. 240. 

The opinion of the military authorities as to the necessity of a destruction is not 
ordinarily justiciable by the regular courts. Ex parte Marais (1902), A. C. 109. See 
also Wentworth v. U. S., 5 Ct. CI. 309. 

48 Usually with respect to neutral's property. Quotations from publicists and state 
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property in war where no military end is served is illegitimate. This rule 
gained universal recognition during the nineteenth century, and it is now 
expressly provided by Article 23 (g) of the Hague Regulations that "to 
destroy * * * enemy's property, unless such destruction * * * 
be imperatively demanded by the necessities of war, is prohib- 
ited." 

One of the most important results of this codification of the rules of 
war has been the enlargement of the sphere of immunity of private prop- 
erty on land from the injurious consequences of the war. Vattel, as al- 
ready observed, was the first to draw a clear distinction between the in- 
juries to property due to imperious and immediate military necessity, for 
which compensation is not generally due, and the more deliberate use 
of or injury to private property for some public belligerent purpose, 
analogous to eminent domain, for which the State owes compensation to 
the individual. 49 It has not always been easy to draw the line between 
imperious unavoidable necessity and a deliberate act of use, occupation 
or destruction involving an element of choice. Yet in a general way, in- 
ternational commissions have endeavored to maintain the distinction 
by making awards for various kinds and degrees of appropriation of 
private property for public belligerent purposes, and municipal legisla- 
tion and courts have also recognized the distinction. 

papers in Moore's Dig. VI, sec. 1037; Chourreau (France) v. U. S., Jan. 15, 1880, 
Moore's Arb. 3705; Du Bois (U. S.) v. Chile, Aug. 7, 1892, ibid. 3712; Moss (U. S.) v. 
Chile, May 24, 1897 (extending 1892 commission) Report, 1901, No. 25; Rule 5 of 
Span. Tr. CI. Com.; S. B. Crandall in 4 A. J. I. L. 820; Award of King Oscar on 
Samoan claims of Germany against Great Britain and United States, Convention 
Nov. 7, 1899, La Fontaine, 613, for unwarranted military action; Strobel's Report, 
item V on British claims against Chile, For. Rel. 1896, 35 el seq., Moore's Arb. 4930; 
Shrigley (U. S.) v. Chile, Aug. 7, 1892, Moore's Arb. 3711-12; Peruvian Indemnity, 
Mar. 17, 1841, Moore's Arb. 4591; Willet (U. S.) v. Venezuela, Dec. 5, 1885, ibid. 
3743; Brooks (U. S.) v. Mexico, July 4, 1868, ibid. 3672; Johnston, ibid. 3673 (defend- 
ant government held to have burden of proving damage necessary) ; Jeannotat, ibid. 
3673; H. Rep. 386, 22nd Cong., 1st sess. 14; Indus (U. S.) v. Mexico, Moore's Arb. 
3718 (violation of rules of war by selling captured vessel without determination of 
prize courts). For extracts dealing with liability for violations of rules of civilized 
warfare, see Wharton's Digest, II, sec. 225. See Rule 18 of the Rules of the Institute 
of International Law on Naval Warfare adopted at Oxford, 1913. 
♦» Vattel, Bk. Ill, eh. XV, sec. 232. 
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APPROPRIATION OP PRIVATE PROPERTY 

A long line of decisions has established the principle that the appro- 
priation of private property for military purposes involves the responsi- 
bility of the State. 60 That such a use justifies the taking is uniformly 
admitted. The rules relating to requisitions and contributions adopted 
at recent Hague Conferences, which will be examined presently, endeavor 
to give precision to the practice of appropriation of private property in 
belligerent territory. Under the present Hague Regulations private 

60 Mason v. U. S., 14 Ct. CI. 59; Waters v. U. S., 4 Ct. CI. 299; Kimball v. U. S., 5 
ibid. 252; Heflebower v. U. S., 21 ibid. 228, 237; Grant v. U. S., 1 ibid. 41, 43-44 (a 
leading case). Sen. Rep. 544, 55th Cong., 2nd sess. 6. The Court of Claims has pro- 
ceeded on the theory of implied contract and intention to pay. The U. S. Supreme 
Court leans more toward a direct theory of eminent domain. Mitchell v. Harmony, 
13 Howard, 113, 134; U. S. v. Russell, 13 Wall. 36. 

Saulnier (U. S.) v. Mexico, March 3, 1849, Moore's Arb. 3715; Hollenbeck (U. S.) 
v. Costa Rica, July 2, 1860, ibid. 3717 (building burned down in operations for de- 
fending town); Baker (U. S.) v. Mexico, July 4, 1868, ibid. 3668 (cattle and horses 
taken by Mexican army); Marks (U. S.) v. Mexico, ibid. 3722; Hall, ibid. 3722; El- 
liott, ibid. 3720; Bartlett, ibid. 3721; Cole, ibid. 3721; The Macedonian (U. S.) v. 
Chile, Nov. 10, 1858, ibid. 1465; cases cited in Hale's Rep. 44, Moore's Arb. 3688, 
Commission of May 8, 1871, and Henderson (Gt. Brit.) v. U. S., May 8, 1871, Moore's 
Arb. 3728, Wilkinson, ibid. 3736; Braithwaite, ibid. 3737; Adlam, ibid. 2552. Means 
(France) v. U. S., Jan. 15, 1880, Moore's Arb. 3706 (property destroyed in friendly 
territory to give better range to guns); Labrat (France) v. U. S., ibid. 3706; Shrigley 
(U. S.) v. Chile, Aug. 7, 1892, ibid. 3712; Dix (U. S.) v. Venezuela, Feb. 17, 1903, 
Ralston, 7; Kunhardt (U. S.) v. Venezuela, ibid. 63, 69; Spanish Treaty CI. Com. 
Final Rep., May 2, 1910, p. 12 (allowances for property used by Spanish authorities, 
regardless of the purpose); Reyes, No. 153; Del Valle, No. 222, No. 278; Izuaga, 
No. 279; Constancia, No. 196. 

See Act of April 9, 1816, sec. 5 (3 Stat. L. 261); Act of July 4, 1864 (13 Stat. L. 
381). The Act of Mar. 3, 1871 (16 Stat. L. 524) establishing Southern Claims Com- 
mission provided that "stores and supplies furnished by or taken from loyal citizens 
in the insurrectionary states should be paid for." Conventions of July 4, 1868 with 
Mexico, May 8, 1871 with Great Britain, and Jan. 15, 1880 with France permitted of 
similar payments to subjects of those countries. But where the person or property 
was tainted with unneutral character no recovery was allowed. Davidson, No. 66, 
Hale's Rep. 43. See House Doc. 460, 56th Cong., 1st sess. 9; order of Sec'y of War, 
June 22, 1862, Moore's Arb. 1036; proclamation of the President, July 13, 1898; 
Sen. Doc. 318, 57th Cong., 1st sess., 19. See Abandoned or Captured Property 
Act, March 12, 1863 (12 Stat. L. 820), Moore's Dig. VI, 901 and Moore's Arb. 3745. 

See also Lawrence's Rep. supra; Whiting's War Powers under the Constitution, 
p. 340; article by Wm. King, War Claims for Property, 20 Amer. Law Reg. (1881) 
227, 233. See also a few pertinent extracts in Moore's Dig. VI, sec. 1034. 



130 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

enemy real property can not be appropriated. Private movables which 
may serve as war material may be appropriated, but they must be re- 
stored at the conclusion of peace and indemnities paid (Article 53). 
They must be acknowledged by receipt, and as between the belligerents, 
the treaty of peace determines upon whom shall fall the duty of making 
compensation. Personal property other than war material may not 
as a rule be appropriated. Article 46 provides that "private property 
may not be confiscated." But under exceptional circumstances of ne- 
cessity, where there is no time for ordinary requisitions of food, etc., or 
where the property has been abandoned by its owner, the belligerent 
may properly seize it. 51 It has already been noted that private enemy 
property found in belligerent territory at the outbreak of war or brought 
into it during the war may not be confiscated. 

When the invading belligerent becomes a military occupant he is under 
still greater restrictions with respect to private property, which is subject 
to appropriation only under the rules governing requisitions and con- 
tributions. 82 

The use and occupation of buildings or real property in more than a 
temporary way and when not impelled by overruling military necessity 
has been held to involve the responsibility of the State, 63 and especially 
where the territory had come into the permanent possession of the oc- 
cupying belligerent. 64 Loyal citizens in the Southern states during the 
Civil War were given the right, under the Abandoned or Captured 
Property Acts, to sue for the rents of their abandoned property covered 
into the Treasury. It has been held lawful to quarter troops on and 
occupy the property of active enemy subjects. 55 Under imperious mili- 

61 Oppenheim, II, p. 179 el seq. See the Bulgarian decree of Feb. 25, 1913 to the 
effect that private real property abandoned by its Mussulman owners would become 
the property of Bulgaria. This is contrary to Art. 46. 40 Clunet (1913), 1043. 

52 The military occupant's relation to public property is discussed by Oppenheim, 
II, sec. 134 el seq. 

63 H. Ex. Doc. 124, 43rd Cong., 1st sess.; U. S. v. Speed, 8 Wall. 83; Armendariz 
(Mexico) v. U. S., July 4, 1868, Moore's Arb. 3722; Willet (U. S.) v. Venezuela, 
Dec. 5, 1886, ibid. 3743. 

64 Crutchett (Gt. Brit.) v. U. S., May 8, 1871, Hale's Rep. 46, Moore's Arb. 3734. 
Other similar cases cited in Moore's Arb. 3735. 

65 German practice in Franco-Prussian War, Bentwich, 33. See also Gonzales 
(Mexico) v. IT. S., July 4, 1868, Moore's Arb. 2824; Opin. of Judge Adv.-Gen., How- 
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tary necessity, a belligerent may without indemnification use both public 
and private buildings and convert them into hospitals, barracks, stables 
and fortifications, as occasion requires. 56 

The government has been held liable on numerous occasions for such 
a use and occupation of private neutral property as to expose it specially 
to the fire of and destruction by the enemy. 67 This rule extends only to 
property occupied in advance of actual fighting, rather than such as is 
occupied during an attack or retreat. It is the seizure of private prop- 
erty for the public use and its loss and destruction while so employed, 
that warrants an indemnity to the owner. 

It has been noted that when military necessity in the presence of the 
enemy demands the immediate destruction of property to prevent its 
falling into the enemy's hands no liability is incurred by the belligerent. 
The line between overruling necessity in the face of immediate danger 
and deliberate destruction for the ultimate end of preventing its capture 
by the enemy is often exceedingly vague, so that courts and commissions 
in numerous cases have considered such destruction under the latter 
head as an appropriation of private property for the public use and have 
awarded indemnities to the owner. 58 To justify its destruction without 
title to indemnity, the danger of its capture by the enemy must be im- 
mediate and impending. 

The cutting of privately-owned cables connecting occupied territory 
with neutral territory, when a military necessity, was considered, before 

land, 250 and 253. (In Civil War, residents in insurrectionary states had to prove 
their loyalty; in Philippines, government had to prove native's disloyalty.) 

56 Oppenheim, II, sees. 136, 140. 

57 Putegnat's Heirs (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3718, 3720,— 
other cases cited p. 3720; Bowen (U. S.) v. Mexico, ibid. 3731; Willet (U. S.) v. Vene- 
zuela, Dec. 5, 1885, ibid. 3743; Amer. Elec. and Mfg. Co. (U. S.) v. Venezuela, Feb. 13, 
1903, Ralston, 35; Petrocelli (Italy) v. Venezuela, Feb. 13, 1903, ibid. 762; Matamoras 
Fire Claims (Gt. Brit.) v. Mexico, 52 St. Pap. 281; H. Rep. 386, 22nd Cong., 1st sess. 
3, 9, 12; 3 Stat. L. 263, see. 9; 3 Stat. L. 397, sec. 1. See opinion of Judge Adv.-Gen. 
Sept. 4, 1902, contra, Howland, 253. 

88 Grant v. U. S., 1 Ct. CI. 41; Wiggins v. U. S., 3 Ct. CI. 412; Mitchell v. Harmony, 
13 Howard, 115; turner (Gt. Brit.) v. U. S., May 8, 1871, Moore's Arb. 3684; 
Anderson and Thompson (U. S.) v. Mexico, July 4, 1868, ibid. 2479; Barrington (U. S.) 
v. Mexico, July 4, 1868, ibid. 3674; Bertrand (France) v. U. S., Jan. 15, 1880, ibid. 3705; 
The Phare (France) v. Nicaragua, Award of French court of cassation, ibid. 4870 at 
4873. 
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the First Hague Conference, as not to afford a legal ground for a claim 
to indemnity. 69 The view of the United States was that such cables were 
exposed to the risks of war, as was other neutral property, in which view 
it was confirmed by Article XV of the Convention of March 14, 1884 for 
the protection of submarine cables, which left the belligerents freedom of 
action. 60 But in considering the claims for neutral cables cut by United 
States forces in Cuba and the Philippines during the Spanish-American 
War, the President recommended their payment by Congress as a matter 
of equity, and several claims were accordingly paid. 61 Article 54 of the 
Hague Regulations provides that cables connecting occupied enemy 
territory with neutral territory shall not be seized or destroyed, except in 
case of absolute necessity, in which event the cables must be restored at 
the conclusion of peace and indemnities paid. 62 

Embargo, or the detention of private property, meant originally only 
the detention of vessels in port. The term has been used in several 
senses: (1) as a form of reprisal by which enemy merchantmen in bel- 
ligerent ports were formerly confiscated, (2) the detention of vessels to 
prevent the spread of important military information, and (3) the right, 
better known as angary, to use and if necessary, destroy neutral vessels 
temporarily in a belligerent port. The United States in its treaty of 
1795 with Spain stipulated that " Citizens * * * shall not be liable 
to any embargo or detention * * * for any military expedition, or 
other public or private purpose whatever." 63 This inhibition of em- 
bargo has been held to extend to property on land as well as to vessels 
and their cargoes. 64 In former times, it was a common practice for 

59 Atty. Gen. Griggs, 22 Op. Atty. Gen. 654. 
«° See also Art. 5 of the U. S. Naval War Code. 

61 See quotations and citations in Moore's Dig. VI, 924-926 and H. Rep. 8, 57th 
Cong., 1st sess., pp. 1, 2, 5, 8 and S. Doc. 16, 58th Cong., 2nd sess., pp. 6, 10, 22, 23. 

62 Oppenheim, II, sec. 214. See Rule 54 of the Rules of the Institute of Interna- 
tional Law on naval warfare adopted at Oxford, 1913. 

63 A somewhat similar clause is contained in Art. 7 of the treaty of 1828 with 
Brazil. 

64 Macias (U. S.) v. Spain, Feb. 12, 1871, Moore's Arb. 3775; Thompson, ibid. 
3779; Rivas, ibid. 3780. The cases of embargo under the decree of 1869 in Cuba are 
discussed in Moore's Arb. 3754 el seq. Indemnities for similar embargoes were pro- 
vided for in the unratified Strobel-Figuera agreement of May 3, 1887. For the em- 
bargoes under decree of 1896 and the embargo claims arising out of the 1895-1898 
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belligerents to lay an embargo on enemy merchantmen in their ports at 
the outbreak of war. Article 1 of Convention VI of the Second Hague 
Conference provides that it is desirable that an enemy merchantman in 
port be allowed freely to depart, and it is probable that only for grave 
reasons will a belligerent now detain an enemy merchantman. Such 
vessels as are detained may not be confiscated, but must either be re- 
turned, without indemnity, at the end of the war or may be requisitioned 
on payment of compensation (Article 2). The same rule applies to ves- 
sels which left their last port before the outbreak of war, and while ig- 
norant of the war, are met at sea by a belligerent war vessel (Article 3). 65 
As in modern days vessels rarely remain ignorant of war for any length 
of time, this apparent exemption from capture is likely to be illusory. 

The right of belligerents in case of necessity, for belligerent purposes, 
to detain, use, or even destroy neutral property not vested with enemy 
character is known as the right of angary, a modern development of the 
former jus angaria. 66 The payment of indemnity is a necessary condi- 
tion of such use of neutral property. The application of this rule has 
generally arisen through the detention, use or destruction of neutral 
vessels temporarily in the ports of a belligerent. 67 

Requisitions and contributions are a modern survival of the old usage 
of spoliation and confiscation. They are levies of supplies and money 

Cuban insurrection, see Moore's Dig. VI, 908-914 and cases of Hernsheim, No. 297, 
Bauriedel, No. 239, and Gato, No. 171, before the Spanish Treaty CI. Com. See 
also Rule 10 of that commission. 

66 Oppenheim, II, sees. 40, 102a. See full discussion in Scott, Hague Conferences, 
556-568. The United States is not a signatory of this convention. Contrary to the 
general practice, Turkey, which has not ratified Convention VI, seized some Italian 
vessels in Turkish ports at the outbreak of the Turko-Italian war of 1911. 15 B. D. I. 
(1913) 577. 

66 Oppenheim, II, sec. 364; Westlake, II, 119; Hall, 741; U. S. Naval War Code, 
Art. 6. 

•"Labium (Gt. Brit.) v. U. S., May 8, 1871, Moore's Arb. 3791; Ophir (U. S.) v. 
Mexico, April 11, 1839, ibid. 3045; Brig Splendid (U. S.) v. Mexico, ibid. 3714; Kidder 
(U. S.) v. Mexico, March 3, 1849, Opin. 519 (not in Moore) ; Orr and Laubenheimer 
(U. S.) v. Nicaragua, March 22, 1900, For. Rel. 1900, 824, 829; The Moshona and the 
Beatrice (U. S.) v. Great Britain, For. Rel. 1900, 529-618; The Tabasqueno v. U. S., 
For. Rel. 1907, 614 (neutral cargo is in the same position as the neutral vessel); U. S. 
v. Russell, 13 Wall. 623 (implied contract in municipal law). See the celebrated case 
of the sinking by German troops of British vessels in the Seine, 1870, in which in- 
demnity was paid. 61 St. Pap. 575, 600, 611 and Moore's Dig. VI, 904. 
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made by a belligerent on the theory that he may make his enemy pay for 
the continuation of the war. They are imposed usually in territory under 
military occupation, although requisitions may also be levied by an 
army on the march. By municipal law, States often levy requisitions 
upon their own subjects, but this is generally conditioned upon payment 
of proper indemnities. While the property of neutral aliens useful for 
military purposes, such as horses or automobiles, is subject to requisi- 
tion, the national governments of these aliens may properly insist upon 
payment in cash, or else acknowledgment by receipt with a view to future 
payment. It is also proper to insist that there be no discriminatory treat- 
ment of the subjects of any one foreign nation. 

When exercised by a belligerent upon enemy territory, the unrestricted 
right of requisitions and contributions is too apt to become an indirect 
means of spoliation, and the Regulations adopted at the Hague Con- 
ferences are intended, first, to limit the right to immediate military ne- 
cessities, and secondly, to prevent the burden falling upon the individual 
alone, but rather to distribute it equally over the population as a whole. 
Article 52 of the Hague Regulations provides that "neither requisitions 
in kind, nor services, can be demanded from localities or inhabitants 
except for the needs of the army of occupation. They must be in pro- 
portion to the resources of the country. * * * Supplies in kind shall 
as far as possible be paid for on the spot; if not, the fact that they have 
been taken shall be established by receipts." 68 In addition only the 
local commander, and not individual officers or soldiers, may order req- 
uisitions. Quartering is a special kind of requisition, which comes 
under the general rule. 

The great weakness of these Regulations is that no definite limitation 
is imposed upon a military commander, and the owner of private prop- 
erty is only in a little less precarious condition than heretofore. There 
is no guide to what may be considered "the needs of the army of occupa- 
tion," and because of the fact that payment need be made only "as far 
as possible," the right of indemnity is problematical. It is true that re- 
ceipts evidence the exaction of goods, but no promise to pay is implied, 
either by the occupant or the occupied country. The treaty of peace 

68 Bentwich, 34; Albrecht, Requisitionen von neutralem, Privateigentum, Breslau, 
1912, p. 1 et seq.; Oppenheim, II, sec. 146 et seq.; Westlake, II, 96 et seq. 
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may settle the question of payment, but if left open, the owner is de- 
pendent on the bounty of his government, unless as in France the law 
provides that the individual shall have an action against the commune 
for reimbursement of requisitions. 69 

Contributions are a further menace to private property. They con- 
sist in the levy of money upon the inhabitants of occupied territory, in 
excess of the produce of regular taxes. The Hague Regulations (Ar- 
ticles 49-51) have endeavored to prevent extortionate demands amount- 
ing to spoliation, by systematizing and limiting the right to levy con- 
tributions. They may be levied for the needs of the army only or of the 
administration of the occupied territory. This is to operate as a check 
upon pillage. Again, the contributions must be levied on the written 
order and on the responsibility of a commander-in-chief, and not merely 
of a local commander. They must not be imposed indiscriminately, but 
must follow the assessment rolls, and receipts must be given. 70 These 
limitations upon the levy of contributions do not prevent a belligerent 
from imposing fines upon inhabitants who commit acts of hostility 
against him, or disobey his commands. Under such circumstances, 
private property may even be confiscated. This is forfeiture, rather than 
appropriation. The belligerent may no longer properly, however, "in- 
flict a general penalty, pecuniary or otherwise, on the population on ac- 
count of violent acts for which it can not be regarded as collectively 
responsible." 71 

A belligerent government often levies forced loans upon its own sub- 
jects immediately before or during the war, and resident neutrals are 
equally liable to such payment. The United States in 1868 in a case in 
Italy admitted that its citizens resident abroad are subject to these exac- 
tions, on the condition that they be levied on all the inhabitants impar- 
tially and in just proportions. 72 On the other hand, the United States 

69 Dalloz, Supplement XV, 1895, p. 459; 21 Journ. du Dr. Administratis (1873), 
171-187; 37 Clunet (1910), 255, case in Chile. A French law of July, 1909, makes 
automobiles the subject of requisition, regardless of the nationality of the owners. 
See proceedings against John Morris, a British subject, noted in Jan. 1914, Journ. of 
the Soc. of Comp. Leg., p. 283. 

70 Bentwich, 36; Oppenheim, II, sec. 148. 

71 Hague Regulations, Art. 50; Bentwich, 37. 

n Moore's Dig. VI, 916. Although British subjects were protected by treaty 
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has protested against the usage on several occasions, or at least insisted 
upon repayment. 73 Well-ordered countries do not levy forced loans. 
Mexico has resorted to the practice on several occasions, and numerous 
claims of this kind have come before arbitral commissions between the 
United States and Mexico. The commissions of 1839, 1849 (domestic), 
and 1868 (until Thornton became umpire), considered forced loans il- 
legal, and made awards in favor of the claimants. 74 When Thornton 
succeeded Dr. Lieber as umpire of the 1868 commission, he held forced 
loans to be legal, and that if equally distributed amongst all the in- 
habitants, without discrimination in the exaction or the reimbursement 
between native and foreigner, even if neither are repaid, there is no 
ground of complaint. 75 Transient aliens are not subject to forced loans. 76 
Umpire Thornton also expressed the opinion that treaties exempting the 
citizens of certain countries from forced loans merely prevented a dis- 
criminatory exaction against those citizens, but that they are subject to 
such loans equally with other inhabitants. 77 The United States, in nu- 
merous treaties with foreign countries, has stipulated for the exemption 
of its citizens from forced loans. 

against forced loans, it seems Mr. Seward would have regarded their exemption as 
a discrimination against U. S. citizens who enjoyed no such treaty exemption. See 
also McManus (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3411, 3415 and Rose 
(U. S.) v. Mexico, ibid. 3417, 3421. 

73 Mr. Bayard, Sec'y of State, to Mr. Buck, Min. to Peru, May 20, 1886, Moore's 
Dig. VI, 918; Mr. Fish, Sec'y of State, to Mr. Foster, Min. to Mexico, Aug. 15, 1873, 
ibid. 917. 

74 Ducoing (U. S.) v. Mexico, April 11, 1839, Moore's Arb. 3409; Homan (U. S.) v. 
Mexico, March 3, 1849, ibid. 3409; Robinson (U. S.) v. Mexico, ibid. 3410, and other 
cases cited on p. 3410; Moke (U. S.) v. Mexico, July 4, 1868, ibid. 3411 (opinion by 
Wadsworth, Amer. commissioner). See also Beckman (Germany) v. Venezuela, 
Feb. 13, 1903, Ralston, 599 and De Caro (Italy) v. Venezuela, Feb. 13, 1903, ibid. 
818. 

76 McManus (U. S.).v. Mexico, July 4, 1868, Moore's Arb. 3411, 3415; Rose (U. S.) 
v. Mexico, ibid. 3417, 3421; Cole, ibid. 3422 and cases cited p. 3423. But he awarded 
indemnities when the exaction of the loan was enforced by arrest and imprisonment, 
as he believed there must have been means of enforcing payment by judicial proceed- 
ings. 

76 Weil (U. S.) v. Mexico, July 4, 1868, Moore's Arb. 3424, Thornton, Umpire. 

77 Moore's Arb. 3416. 
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WAR AT SEA 

With respect to war at sea, only a few rules have thus far been formu- 
lated at The Hague. 78 As contrasted with land warfare, one of the most 
important phenomena of maritime war is the difference between private 
enemy and neutral property. Notwithstanding the efforts of the United 
States, enemy merchantmen and enemy cargo in such vessels are still 
subject to seizure. 79 Neutral property, however, since the Declaration of 
Paris, enjoys a considerable range of immunity from seizure, which ex- 
tends, in the case of vessels, to enemy goods on board, with the exception 
of contraband, and in the case of goods, exempts them from seizure, if 
not contraband, even under the enemy flag. Convention VIII of the 
Second Hague Conference provides for certain methods of legitimate 
attack upon and capture of enemy merchantmen. Any violation of these 
rules on the part of ratifying Powers would involve the responsibility of 
the State, and in the case of neutral property injured thereby, would give 
rise to international reclamation. Certain kinds of enemy vessels, how- 
ever, are immune from seizure, e. g., those engaged in scientific discovery, 
and fishing boats and small vessels engaged in local trade. 80 Merchant- 
men bound for enemy ports in ignorance of the outbreak of the war may 
not be confiscated if still ignorant at the time of capture, but they may 
be detained on condition that they be restored at the end of the war or 
indemnity paid if used or destroyed. There is no general rule as to the 
exemption of mail-boats, this matter being usually agreed upon in special 
treaties, but enemy mail bags are immune from seizure. 81 

Although neutral property enjoys a considerable measure of immunity 
from seizure it is still in many respects subject to molestation in war, by 
virtue of the belligerent's right of self-preservation. The belligerent's 

78 The Institute of International Law, at its Oxford meeting in 1913, adopted a code 
of naval warfare. 15 B. D. I. n. s. (1913), 677 et seq. 

79 The history of private property at sea is discussed by Oppenheim, II, sec. 176 
and by Bentwich, ch. VII. See also Loreburn, R., Capture at Sea, London, 1913. 

80 It seems that Turkey did not observe these rules in her recent war with Italy, 
15 R. D. I. (1913), 577-578. Turkey has not ratified the Hague Convention. 

81 Oppenheim, II, sec. 186. It is obviously beyond the scope of this article to enter 
into the details of the conduct of maritime warfare and its related questions, including 
neutrality. These matters are fully discussed in the more important works on inter- 
national law and in special treatises. 
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right of interference with neutral commerce falls under the three heads 
of contraband, blockade and unneutral service. Under the first, he may 
under certain conditions, confiscate neutral property which may aid 
his enemy or interfere with his military operations; 82 under the second, 
he may forbid neutrals to have any communication with such part of 
his enemy's maritime frontier as he can effectually watch, confiscation 
being the penalty for an attempt to run a legitimately established 
blockade; 83 and under the third, he may forbid neutral vessels from 
rendering certain services which may directly assist his enemy. 84 To 
give effect to these rights, the belligerent's cruisers may visit and search, 
and detain any suspected neutral vessel, and his sanction is the power 
to confiscate the offending vessel or cargo after it has been condemned in 
the belligerent's prize court. 86 By resistance to the belligerent's right 
of visit and search, the neutral constructively assumes enemy character 
and becomes subject to capture and confiscation. If a suspected vessel 
is found innocent by a prize court, she is only entitled to compensation 
if there was no probable cause for her detention. 86 

The belligerent may, subject to the limitations established by acknowl- 
edged principles of international law, fix upon the articles which he will 
regard as contraband, and compel neutrals to respect his decision, under 
penalty of confiscation. There are certain international rules which have 
been adopted and have received general sanction at recent Conferences, 
particularly the London Naval Conference of 1908, and certain well- 
established principles of prize law, which belligerents can disregard only 
at the risk of international reclamation. For example, the seizure of 
conditional contraband such as foodstuffs, without evidence of its destin- 
ation for hostile military use, under a presumption that its consignment 
to enemy commercial ports is proof of its intended military use, is an 

82 The intricate rules governing contraband carriage, which have been much simpli- 
fied by the Declaration of London, will be found discussed in Oppenheim, II, sec. 391 
and in the special works cited by him at the head of Chapter IV. 

83 Oppenheim, II, sees. 368-390. 

84 Ibid., II, sees. 407-413. 
86 Bentwich, 108. 

86 Bentwich, 109 and cases cited. See also the Eastry (Gt. Brit.) v. Japan, Taka- 
hashi, S., International Law Applied to the Russo-Japanese War, New York, 1908, 
pp. 358, 739. 
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abuse of belligerent and a violation of neutral rights and has afforded 
ground for diplomatic claims. 87 Vessels violating the belligerent's con- 
traband regulations or his interpretation, on facts or law, of his right of 
capture, are tried in his municipal prize courts; but as the decisions of 
these courts are not necessarily binding on neutral nations, the latter 
have often successfully brought international claims against erroneous 
condemnations by municipal prize courts. 88 

87 See e. g., Arabia (U. S.) v. Russia, For. Rel. 1904 and 1905 and MS. Dept. of 
State, 1911; and Antiope (U. S.) v. Japan, MS. Dept. of State, 1911-1913. Belliger- 
ents have frequently violated the rule that a presumption of innocent use attaches to 
conditional contraband not consigned to a military base or destination and that the 
burden lies upon the captor to prove, and not upon the cargo owner to disprove, its 
intended hostile military use. Legal presumptions and the burden of proof play an 
exceedingly important part in claims arising out of captures on account of contra- 
band. The designation of provisions as absolute contraband evoked earnest protests 
from neutrals during the Russo-Japanese war. Bon, Louis, La guerre Russo-Japonaise 
et la neutralite, Montpelier, 1909, p. 227. 

88 See, e. g., the recent award of the Hague court, May 6, 1913, in the case of the 
Carthage (France) v. Italy, Jan. 26 and Mar. 6, 1912, 7 A. J.' I. L. 623, in which Italy 
was held liable in damages for the capture and detention of a neutral vessel and the 
confiscation of an aeroplane on board, the seizure having been made without suffi- 
cient grounds to assert the hostile destination of the aeroplane. Hostile destination 
being a condition of contraband, the most important difference between absolute and 
conditional contraband lies in the presumptions of hostile use arising out of its con- 
signment. Thus absolute contraband consigned to enemy territory is presumed to 
be destined for hostile military use, and the doctrine of continuous voyage applies. 
Conditional contraband, on the other hand, is presumed to have a non-hostile destina- 
tion unless consigned to the military arm of the government, directly or indirectly, 
and the captor has the burden of overcoming the presumption. Oppenheim, II, 
§ 395; Hirschmann, Otto, Das internationale Prisenrecht, Miinchen, 1912, § 38. The 
generally accepted rule now is that the doctrine of continuous voyage does not apply 
to conditional contraband. Again, goods found in an enemy's ship are presumed to 
be enemy's property. The neutral must prove its neutral ownership, the evidence 
required depending upon the nature of the case. The matter of ownership is often a 
determining issue in prize cases. In the case of the Manouba (France) v. Italy, Jan. 26 
and Mar. 6, 1912, Hague Court of Arbitration, indemnity was awarded for the capture 
and detention of a vessel having on board certain suspected enemy soldiers, the 
ground of award being that no demand for their surrender had been made. See also 
cases reported in Moore's Arb. 3843-3885. 

The impartial student of international law must have greeted with astonishment 
Great Britain's recent radical departure from the accepted principles of maritime 
law in war, a course grievously subversive of the rights of neutrals. It seems in- 
conceivable that Great Britain could have expected neutral nations to consent to the 
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Since the Declaration of Paris of 1856 a blockade to be binding must 
be effective, which means, according to the Anglo-American practice, 
that the force maintaining the blockade must be sufficient to make it 
dangerous for neutrals to enter. Thus the interference with neutral 
commerce by the establishment of a paper blockade of ports in the hands 
of insurgents has in numerous cases been held to involve the responsi- 
bility of the State. 89 Similarly, erroneous notice of the blockade of a port 
causing an abandonment of the voyage was held to justify an award. 90 
The rules relating to notice must be strictly followed, except in the case 

practical abrogation of the distinction between absolute and conditional contraband 
in the matter of hostile and innocent destination, and of the presumptions thereto 
attaching, as well as the remarkable enlargement of the contraband lists. The Order 
in Council of October 29, 1914 provides that notwithstanding the provisions of Art. 35 
of the Declaration of London, which renders conditional contraband liable to capture 
only if destined "for the use of the armed forces or of a government department of 
the enemy state," conditional contraband "shall be liable to capture on board a 
vessel bound for a neutral port if the goods are consigned 'to order,' or if the ship's 
papers do not show who is the consignee of the goods or if they show a consignee 
of the goods in territory belonging to or occupied by the enemy." Moreover, "the 
owner of the goods" must "prove that their destination was innocent." Not only 
has the immunity of conditional contraband from the application of the doctrine of 
continuous voyages been practically set aside, but conditional contraband bound for 
any neutral port, if consigned "to order" is confiscable. Moreover, the established 
rule that the captor has the burden of proving the hostile destination of conditional 
contraband, a rule which Great Britain earnestly supported during and after the 
Russo-Japanese War, has been completely reversed by the Order. It is interesting 
to compare Sir Edward Grey's contention in the Oldkamia case against Russia, 
Jan. 4 and Aug. 22, 1910. Misc. No. 1, 1912, Cd. 6011, pp. 15-17. Great Britain has 
left very little on the non-contraband list. In addition, if a neutral vessel has pro- 
ceeded to an enemy port with false papers, she is liable to capture and condemna- 
tion "if she is encountered before the end of her next voyage." Unless neutral gov- 
ernments have acquiesced in these Napoleonic restrictions upon neutral commerce, 
and thereby estopped themselves from supporting diplomatic claims of their citizens 
sustaining injury by these violations of international law, it would seem that Great 
Britain is laying the ground for a large number of just pecuniary claims by neutral 
nations on behalf of their citizens. 

89 Comp. Gen. des Asphaltes (Gt. Brit.) v. Venezuela, Feb. 13, 1903, Ralston, 331, 
336; Orinoco Asphalt Co. (Germany) v. Venezuela, ibid. 586; De Caro (Italy) v. 
Venezuela, ibid. 810; Martini, ibid. 819, and cases before the Anglo-Chilean Tribunal 
of 1893; Williamson, Balfour (Gt. Brit.) v. Chile, Reel. pres. al Trib. Anglo-Chileno, 
III, 335; St. Mary's Bay, ibid. 557. 

M Bayne, Monmouth and HUja (Gt. Brit.) v. TJ. S., May 8, 1871, Moore's Arb. 
3923-3928. 
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of a vessel having an intention to run a blockade. 91 The penalty for 
violation of the blockade is confiscation of vessel and cargo, for knowl- 
edge of the owner of the cargo is presumed. Numerous international 
claims have been brought against the decisions of prize courts having 
condemned and confiscated vessels for violation of a blockade. 92 

Prize courts are established in the interests of neutrals and belligerents. 
The belligerents wish to be protected by a decision of these municipal 
courts, instituted by themselves, against the claims of neutrals based on 
alleged unjustifiable captures. Numerous claims have been paid on ac- 
count of unlawful seizures of neutral vessels or cargo, when the prize 
court held the seizure to have been illegal and without probable cause. 93 
As prize courts are municipal courts interpreting international law, their 
judgments are not necessarily internationally binding. 94 Indemnities 
have frequently been awarded by arbitral courts or have been arranged 
through diplomatic settlements on claims arising out of wrongful con- 
demnations by national prize courts. 95 By Convention XII of the Second 
Hague Conference, as yet unratified, an international prize court to 
serve as a court of appeal from decisions of national prize courts was pro- 
vided for. 96 

91 Hale's Rep. 127. See Portendic claims in which France was held liable for failure 
to properly notify a blockade. 30 St. Pap. 581; 34 ibid. 1036; 42 ibid. 1377; Moore's 
Arb. 4937, and note in Lapradelle's Becueil, p. 538. 

92 Moore's Arb. 3885-3923. 

93 See, e. g., cases of the British schooners E. R. Nickerson and Wary, illegally 
seized during war with Spain, Sen. Doc. 396, 57th Cong., 1st sess., 32 Stat. L. 552; 
The Eastry (Gt. Brit.) v. Japan, Takahashi, op. cit. 739, 358; Manovba (France) v. 
Italy, Supra, 7 A. J. I. L. 629. Certain cases reported in Moore's Arb., ch. LXVI, 
p. 3815 et seq. 

94 As between private parties, the decree of a prize court is a judgment in a pro- 
ceeding in rem, and hence is conclusive against all the world as to matters within its 
jurisdiction. Cushing v. Laird, 107 U. S. 69. 

95 Certain cases in Moore's Arb., ch. LXVI, p. 3815 et seq. and cases in Russo- 
Japanese War, Takahashi, op. cit. 

See also treaties between United States and Venezuela, May 1, 1852, Malloy, II, 
1842; United States and Two Sicilies, Oct. 14, 1832, 20 St. Pap. 277; France and 
Brazil, Aug. 21, 1828, 15 St. Pap. 1242; United States and Portugal, Jan. 19, 1832, 19 
St. Pap. 1379; Great Britain and Brazil, May 5, 1829, 18 St. Pap. 689; France and 
United States, July 4, 1831, Moore's Arb. 4447-4485. 

96 Oppenheim, sec. 192; Scott, J. B., The Hague Peace Conferences, ch. X, pp. 465- 
511. 
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A captured merchant vessel may not as a rule be destroyed instead of 
being conducted to a port of a prize court, since the transfer of title only 
becomes final after adjudication by a prize court. The few exceptions 
to this rule are based upon necessity, each country having its own regula- 
tions. A frequent justification for destruction is the unseaworthy condi- 
tion of the prize which prevents sending her in for adjudication, or the 
inability of the captor to spare a prize crew. 97 If the capture is subse- 
quently held by a prize court to have been lawful, the neutral owner of 
goods on the destroyed vessel has no claim to indemnity. 98 

The seizure by a belligerent of an enemy or neutral vessel or cargo 
within the territorial waters of a neutral Power has given rise to numer- 
ous cases before prize courts. It is clear that such violation of neutral 
territory renders the belligerent liable to the neutral, and the latter may 
rightfully demand the restitution of the captured vessel. 99 Lord Stowell 
and Justice Story in several prize cases decided in the early part of the 
nineteenth century, held that the claim for restitution could be made by 
the neutral government only, 100 and not by the captured vessel, for as 
between the belligerents the capture was rightful. 101 However, the 
British-American Mixed Commission of 1871, in passing upon the claim 
of the Sir William Peel, which was decided adversely to the vessel by the 

97 See Oppenheim, sec. 194, in which numerous grounds are stated which have justi- 
fied destruction. Under the Oxford rules of the Institute of International Law (1913), 
destruction is only permitted if the safety of the captor ship or the success of actual 
present military operations requires it (Art. 104). In Arts. 107, 113 and 114 indem- 
nities are provided for in case the capture, seizure or destruction is held unwar- 
ranted. 

98 Oppenheim, sec. 194. But see probable effect of Art. 3 of Convention XII, Scott, 
485. 

99 Art. 3 of Convention XIII of the Second Hague Conference makes it obligatory 
upon such neutral Power to "employ the means at its disposal to release the prize 
with its officers and crew." Oppenheim, II, sec. 360; Scott, I, 620, et seq. See The 
Florida, 101 TJ. S. 37, a Confederate cruiser seized by United States in territorial wa- 
ters of Brazil. On the reparation made to Brazil, see Moore's Dig. VII, 1090. See 
also The Chesapeake, Moore's Dig. VII, 937, and cases mentioned in same volume, 
§1334. 

100 The Diligentia, 1 Dodson, 412; Eliza Anne, 1 Dodson, 244 (dictum); The Anna, 
5 Rob. 373; The Sir William Peel, 5 Wall. 517; The Anne, 3 Wheat. 447. See also 
Dana's Wheaton, sec. 430 and note; the Twee Gebroeders, 3 Rob. 162, and Oppenheim, 
II, sec. 362. 

101 The Anne, 3 Wheat. 447; The Sir William Peel, 5 Wall. 517. 
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United States Supreme Court, held that a neutral vessel could institute 
a claim for capture in neutral waters, regardless of any protest by the 
territorial neutral. 102 Affirmative duties are now incumbent upon a 
neutral to prevent any violation of his neutrality by a belligerent seizure 
in his territorial waters, for a breach of which his own responsibility 
may properly be invoked. 103 In land warfare, injuries inflicted by bel- 
ligerents in permitting bullets to fall into neutral territory, constitute a 
violation of the territorial sovereignty of the neutral and justify inter- 
national reclamation against the wrongdoing belligerents. Violations of 
a nation's neutrality by a belligerent entails international responsibility. 

NEUTRAL OBLIGATIONS 

The state of war casts upon neutrals numerous duties incident to the 
maintenance of neutrality, for a violation of which duties liability is in- 
curred either toward the belligerent or toward neutrals who sustain in- 
jury thereby. 104 A neutral must prevent a belligerent from setting up 
prize courts on his neutral territory. This practice was not considered 
illegitimate in the eighteenth century, but after the United States in 
1793 had refused permission to France to set up prize courts in United 
States territory, it became the recognized rule that such a use of neutral 
territory by belligerents is a violation of neutrality and entails responsi- 
bility on the part of the neutral. 105 This rule is confirmed by Article 4 
of Convention XIII of the Second Hague Conference. 106 

102 The Sir William Peel (Gt. Brit.) v. U. S., May 8, 1871, Moore's Arb. 3948; 
Lawrence's Wheaton, 2nd ed., 716. 

103 Oppenheim, II, sees. 360-363. See Commodore Stewart's case, 1 Ct. CI. 113. 

104 It will not be possible to refer to these duties in any detail. These obligations of 
neutrals are now largely codified in Convention V of the Second Hague Conference 
respecting the rights and duties of neutral powers and persons in war on land and in 
Convention XIII concerning the rights and duties of neutral powers in maritime war. 
See Scott, Hague Peace Conferences, I, 541, et seq., 620, et seq.; Oppenheim, II, 
sec. 313, et seq.; Westlake, II, 117-119, 284-287, 321-331; Dupuis, Le Droit de la 
guerre maritime, Paris, 1912, ch. 12. On Convention V, see A. S. de Bustamente in 
2 A. J. I. L. (1908), 95-120. Einicke, P., Rechle und Pflichten der neutralen Machte 
im Seekrieg. Tubingen, 1912. 

io5 wheaton, as representative of the United States, obtained heavy indemnities 
from Denmark for such breaches of neutrality during the Napoleonic Wars. Treaty 



™ Oppenheim, II, sec. 327. 
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As far as lies in his power, a neutral must prevent a belligerent man-of- 
war from cruising within his territorial waters for the purpose of cap- 
turing enemy vessels leaving his ports. It has already been observed 
that a neutral must use diligence to prevent hostilities being carried on 
in his territorial waters, and that an enemy attacked may invoke this 
neutral protection, for a failure to extend which the neutral is liable. 107 

One of the most important duties which the obligation of impartiality 
makes incumbent upon neutrals is the use of "due diligence" — in Ar- 
ticles 8 and 25 of Convention XIII, it reads "the means at [their] dis- 
posal" — to prevent their subjects from building and fitting out vessels 
within their jurisdiction or the departure of vessels intended for warlike 
purposes, and to prevent either belligerent from making use of neutral 
ports as a base of naval operations. 108 

While a neutral Power incurs no responsibility from the fact that in- 
dividuals leave its territory to enlist in the service of a belligerent, it is 
responsible if it permits enlistment on its territory by either of the bel- 
ligerents. 109 It is also bound to use due diligence to prevent hostile 
expeditions from being organized in its territory to operate against either 
belligerent. 110 A neutral Power, however, is not bound to prevent the 
export or transit of arms or anything which may be of use to an army or 
fleet. 111 Such trade is merely subject to the belligerent rights of cap- 

of March 28, 1830, Moore's Arb. 4549-4573. Spain was similarly held liable under 
the Florida treaty of Feb. 22, 1819, Moore's Arb. 4487, 4513. The United States as- 
sumed heavy liabilities under Art. 7 of the Jay treaty of Nov. 19, 1794, for such use 
of its territory by France. Moore's Arb. 3967, et seq., 3981. 

107 But where the claimant vessel began the hostilities upon her captor, she forfeits 
neutral protection. The Anne, 3 Wheat. 435. The claim of the Brig Armstrong (U. S.) 
v. Portugal, attacked by a British vessel in Fayal, was dismissed because the brig had 
failed to notify the Portuguese authorities of the necessity of protection and that they 
were not physically in a position to protect. Moore's Arb. 1071-1132. The decision 
has been severely criticized. Lapradelle and Politis, Recueil, I, 650, et seq. 

108 These obligations had their origin in the Three Rules of Washington, applied 
in the Geneva Arbitration. Moore's Arb. 4057-4178. See Convention XIII, 2nd 
Hague Conference, Arts. 6, et seq.; Hershey, ch. XXXI. 

109 Arts. 4 and 6 of Convention V. The United States and British neutrality laws 
which prohibit citizens and subjects from enlisting within the jurisdiction (or by 
British law, even without his Majesty's Dominions) exceed the requirements of in- 
ternational law. 

110 But its negligence must be clearly proved. See cases in Moore's Arb. 4027-4056. 

111 Art. 7 of Convention V. 
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ture as contraband, the neutral State incurring no responsibility in the 
matter. 

STATE INDEMNITY 

It remains merely to note that it is becoming a growing practice for 
nations to alleviate the individual losses sustained during war, for which 
no legal liability is incurred, by making voluntary awards of indemnity 
as a matter of grace and favor, in order to distribute the loss equally 
over the whole nation. This beneficent practice was begun by France 
in 1792 and other states have from time to time followed this worthy 
example. 112 The statute making the appropriation may limit the classes 
of the beneficiaries as the State deems best, so that occasionally foreigners 
have not been included among those indemnified. By treaty, diplomatic 
arrangement or arbitral convention the Latin-American States and cer- 
tain others among the weaker countries have at times been compelled 
by the nations of Europe to assume a heavy liability, beyond that re- 
quired by the strict rules of law, for injuries sustained by aliens during 



J1 » France, law of Aug. 11, 1792, Feb. 27, 1793, Nys, III, 456, 458; Law of Sept. 6, 
1871, July 28, 1874 and Aug. 16, 1876, 65 St. Pap. 71 and 621; For. Rel. 1884, 357. 
Bentwich, pp. 42-43, cites various cases of voluntary indemnities in France, Ger- 
many, Italy and Great Britain. Germany in 1871 extended the indemnity to Ger- 
mans and to subjects of such neutral States only as promised reciprocal treatment in a 
similar case. Moore's Dig. VI, 905. Bentwich cites England's generous conduct after 
the South-African War (p. 44). Great Britain also made compensation to deported 
neutrals. 26 Law Mag. and Rev. 486; For. Rel. 1903, 479-480; 28 Clunet (1901), 
189. See also U. S. Act of April 9, 1816, supra, and Abandoned or Captured Prop- 
erty Act; Briggs v. U. S., 143 TJ. S. 346. Latin-American States often establish claims 
commissions after a civil war for deciding claims arising out of war injuries. See 
treaty between United States and Switzerland, Nov. 25, 1850, Art. 2, Malloy II, 
1765, providing for equality with natives with respect to war indemnities. 

113 Many European countries pressed claims against Chile arising out of her war 
of 1879-1883 with Bolivia and Peru. Large indemnities were paid. Moore's Arb. 
4916 (Germany). Some were submitted to arbitration. Seijas, V, 544-551; 73 St. 
Pap. 1211; 79 ibid. 670 (Italy); Martens, Nouv. rec. gen., 2 e ser., 11, 638 (Belgium) 
74 St. Pap. 128, 131, and 79 ibid. 671 (France); 77 St. Pap. 826 (Switzerland); 82 
St. Pap. 1292 (Portugal); 76 St. Pap. 98; Martens, Nouv. rec. gen., 2 e ser., 12, pp. 
507-509 (Austria-Hungary). See also For. Rel. 1883, 97 and For. Rel. 1896, 42. See 
also claims conventions between Italy and Uruguay, Apr. 5, 1873, 63 St. Pap. 1322; 
Sardinia and Argentine, August 31, 1858, 49 St. Pap. 477, 480; Great Britain-France 
and Uruguay, June 28, 1862, 63 St. Pap. 1063; France and New Granada, Ecuador 
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The war indemnities which are often exacted from the conquered na- 
tion by the victor at the end of a war frequently have been used in part 
to compensate subjects who have sustained injury during the war. 114 

The growing tendency to impose upon belligerents and neutrals a 
strict compliance with the rules of war in the interests of private prop- 
erty, under penalty of pecuniary liability, and to regard war as a national 
disaster, the burdens of which shall be distributed equally over the 
whole nation, should not be permitted to be interrupted or impaired. 

Edwin M. Borchard. 

and Venezuela, 49 St. Pap. 1301; Great Britain and Nicaragua (seizures of neutral 
property and personal injuries) For. Rel. 1894, App. I, 234-363; Moore's Arb. 4966; 
Great Britain and China, 1899 (Kowshing case), Pari. Pap. (Cd. 93) China, No. 1, 
1900. 

114 E. g., France v. China, treaty of Oct. 25, 1860, Art. V, Hertslet's China Treaties, 
3rd ed., London, 1908, 1, 289; France and Madagascar, French domestic commission, 
March 18, 1886, 77 St. Pap. 801, 78 St. Pap. 708; Great Britain and South African 
Republic, Aug. 3, 1881, 72 St. Pap. 900; Brazil and Paraguay, Jan. 9, 1872, La Fon- 
taine, 167-170; Chile and Peru, Oct. 20, 1883, Art. 12, La Fontaine, 592, 593. 



